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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 
 
MICHAEL DRIGGS, et al.   ) 
      )       

Plaintiffs,     ) 
     ) 

 v.      )   Case No. 1:23-cv-1124 (DJN) 
      ) 
CENTRAL INTELLIGENCE AGENCY, ) 
      ) 

Defendant.     ) 
      ) 
 

PLAINTIFFS' MEMORANDUM IN REPLY TO DEFENDANT'S 
OPPOSITION TO PLAINTIFFS' MOTION FOR IN CAMERA INSPECTION 

 
 Plaintiffs submit this memorandum in reply to Defendant's opposition to Plaintiffs' 

motion for in camera inspection.  Plaintiffs respectfully ask the Court to also consider the points 

and authorities submitted in their dispositive pleadings; Plaintiffs' Memorandum of Points and 

Authorities in Support of their Cross-Motion for Summary Judgment, ECF No. 45, and their 

Memorandum in Reply to Defendant's Opposition to Cross-Motion for Summary Judgment. 

 The CIA proffers seven arguments in opposition:  
 
 (1) The agency has met its burden to justify the redactions by supplying all  

factual support; 
(2) Plaintiffs have not shown bad faith; 
(3) The Court must afford the CIA deference even if it reviews the redacted  

information; 
(4) The dispute concerns how to interpret whether the exemption applies; 

 (5) On matters of national security, the Court should solely rely on the CIA’s  
public declarations; 

(6) In camera inspection would burden Court; and 
(7) It would administratively burden the CIA. 
 
Plaintiffs aver that, in light of the evidence of bad faith in the record, the CIA is not 

entitled to deference and it has not met its burden to justify the redactions.  There is little room 
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for interpretation of whether the exemption could apply even deferring to the CIA's expertise.  

And, given that only one or two records are to be reviewed, the burden on the Court is not great. 

Defendant did not discuss the factors for the district court to consider as set forth in Allen 

v. Central Intelligence Agency, 636 F.2d 1287, 1298-99 (D.C. Cir. l980), nor the fact the first five 

of the six factors are present here:  

(1)  Judicial economy; 
(2)  The conclusory nature of the agency's affidavits;  
(3)  Bad faith on the part of the agency;  
(4)  Disputes concerning the contents of the document;  
(5)  Strong public interest in disclosure; and 
(6)  The agency proposes in camera inspection. 

 
Here, the CIA simply recites statutory standards, just as it did in Allen, giving rise to the 

necessity of inspection in camera:  

The affidavit's reliance on such expansive phrases as "intelligence sources and 
methods," "sequence of events," and "process" falls far short of providing the 
"reasonable specificity" that this court has held is required for summary judgment 
without in camera inspection.  

 
Id. at 1292. 

 
"If the agency's affidavits 'provide specific information sufficient to place the documents 

within the exemption category, if this information is not contradicted in the record, and if there is 

no evidence in the record of agency bad faith, then summary judgment is appropriate without in 

camera review of the documents."' Larson, 565 F.3d at 870 (quoting Hayden, 608 F.2d at 1387).  

Here, there is evidence of agency bad faith.  See also Khatchadourian v. Def. Intelligence Agency  

453 F. Supp. 3d at 83-84: 
 

In camera review is particularly appropriate when either the agency affidavits are 
insufficiently detailed to permit meaningful review of exemption claims or there 
is evidence of bad faith on the part of the agency, when the number of documents 
withheld is relatively small, or when the dispute turns on the contents of the 
withheld documents, and not the parties' interpretations of those documents. 
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The CIA's reliance on the court's opinion in the previous action falls flat. That court held 

that "[b]roadly proclaiming 'bad faith nondisclosures' or 'bad faith changes of status of POWs' is 

not sufficient to illustrate that in camera review is necessary."  Moore v. CIA, 2022 WL 2983419, 

at *6 (D.D.C. July 28, 2022).   

Here, plaintiffs have submitted a 160-page authoritative critique detailing the CIA's bad 

faith in its National Intelligence Estimate (NIE) on Vietnamese Intentions, Capabilities, and 

Performance Concerning the POW/MIA Issue, and, thus, bad faith in its the retort to the critique 

of that NIE, A Review of the 1998 National Intelligence Estimate on POW/MIA Issues and the 

Charges Levied by A Critical Assessment of the Estimate. 

WHEREFORE, Plaintiffs respectfully pray that the Court order in camera inspection of 

selected redactions of:  

A.  The November 1998 Critical Assessment of the 1998 National Intelligence 
Estimate (NIE) on Vietnamese Intentions, Capabilities, and Performance 
Concerning the POW/MIA Issue, by Senator Bob Smith, Supp. Williams Decl., 
ECF No. 50-2, Attachment A;1 and 

 
B.  The CIA's February 2000 Review of the 1998 National Intelligence Estimate on  

POW/MIA Issues and the Charges Levied by A Critical Assessment of the 
Estimate, released December 3, 2024, Clarke Decl., ECF No. 44-2, Exhibit C 
Bates 230-238 and 240-253. 
 
 
 
 
 
 

 
1    Plaintiffs submitted the 14 pages of challenged redactions from the 2016 production of  

the Critical Assessment (Exhibit C to Clarke Decl.).  The CIA submitted those pages, 
together with the corresponding 14 pages released in this action, as an attachment to the 
Supp. Williams Decl.  While the CIA correctly observes that the recent production has 
fewer redactions, there are redactions in the recent release that are were not made in the 
2016 production.  See Attachment A to Supp. Williams Decl., ECF No. ECF No. 51-2.   
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DATE:  June 18, 2025.  
 

Respectfully submitted, 
 
      
     / s/  John H Clarke   
John H. Clarke   (VSB No. 023842)  
1629 K Street, NW 
Suite 300  
Washington, DC  20006  
(202) 344-0776 
john@johnhclarkelaw.com 
Counsel for Plaintiffs 
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